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(Plaintiff's Exhibit Numbers 95, 101 through 104, and

106 through 110 received in evidence.)

Wi t e.

your

MR. ROSEN: Your Honor, the defendant calls M chael

THE AUDI O OPERATOR: Rai se your right hand and state

nane, please.

THE W TNESS: M chael White.
M CHAEL WHI TE, Defendant's Wtness, Sworn.

DI RECT EXAM NATI ON

BY MR ROSEN

Q
A

How are you presently enployed, M. Wite?

I am chai rman and CEO of M chael Wite Associ ates, a

whol | y- owned conpany.

Q
A

And what's the business of Mchael VWhite Associ ates?

We consult to the banking and insurance industries, and

general financial services; our nmain specialty is in the field

of bank i nsurance.

Q
A

Q
A

Do you hold any advanced degrees?
Yes, | do.
Coul d you tell us what those are?

I have a doctorate in econom ¢ phil osophy, four Master's

degrees and a baccal aureate degree.

Q

Do you hold any professional certifications in the

i nsurance field?

A

Q

Yes, | do.

VWhat are those?



A The CLU, the Chartered Life Underwiter, and the CHFC, the
Chartered Financial Consultant.

Q Coul d you expl ain how one qualifies for those
certifications?

A One qualifies for those certifications, in the case of the
CLU designation, by taking a series of ten courses dealing with
the life insurance industry, advanced estate planning, life

i nsurance contracts and mat hematics of life insurance. Upon
passage of exans for each of those courses, then the designation
is issued by the Anerican College, which is located in Bryn
Mawr .

Q Coul d you briefly summari ze your professional career prior
to formng Mchael White Associ ates?

A | started in the business as a |icensed insurance agent
and regi stered representative and financial planner with IDS

Fi nanci al Services, Investors Diversified Services, it's now
known as American Express Financial Services, and | sold various
i nsurance, annuity and investnment products to custoners. From
there, while | was with IDS | noved to California and then,
subsequent to nmy arrival in California, | was hired by E. F
Hutton & Conpany to becone their first national insurance sales
director. | spent about four years with E. F. Hutton in that
capacity and in other capacities, as national product and

mar keti ng manager within the E. F. Hutton Insurance G oup in
California. Went to Security Pacific Corporation, specifically

the insurance subsidiaries of Security Pacific. It was during



that period of time roughly about the fourth-1argest bank
hol di ng conpany in the country. And | was recruited initially to
take the bank hol di ng conmpany's insurance operations overseas
where U.S. banking |law and oftentinmes foreign |l aw was far nore
liberal in terms of the activities in which bank-rel ated

organi zations could engage, and | did that. And also | helped to
establish one of the first conmercial bank annuity sal es
prograns at Rani er National Bank, which Security Pacific
acquired in the latter 1980s.

After that, | was offered the senior endowed chair at the
Anerican Col | ege where the CLU and CHFC designations are issued,
that was the Frank M Engel Distinguished Chair and | took the
post as graduate professor of econonics, international markets

and financial institutions, and at that tine | founded ny

comnpany.

Q Where is the Anerican Col | ege | ocat ed?

A It's located in Bryn Maw, Pennsyl vani a.

Q Is it specialized in any area of education?

A It specializes in insurance and financial services

education. It was founded in 1927 by one of the University of
Pennsyl vani a' s out st andi ng professors, Sol onon Hebner (ph.), and
then eventually split off as an independent, fully-accredited
coll ege and noved to Bryn Maw in the 1960s.

Q Have you been involved in planning or teaching any

educati onal programs on insurance for bankers?

A Yes, | have.



Q Could you tell us briefly about those?

A | serve as the professor of retail delivery of insurance
products and services for the American Bankers Association's
Stoni er (ph.) Gaduate School of Banking, which is at Georgetown
University in Washington, DC. And | amcurrently the | ead
instructor for a series of quarterly sem nars designed for
communi ty bank CEGCs which is sponsored by the | ndependent
Conmuni ty Bankers Association, the | CBA, the |Independent
Communi ty Bankers Associ ation of Anerica.

Q Do you hold any positions with trade associ ati ons devoted
to bank insurance?

A Yes, | do.

Q Coul d you tell us what those are?

A Vell, | have served since 1991 on the board of directors
of the Financial Institutions |Insurance Association, the FIIA
The FITAis a non-profit trade association, it is the |argest
non-profit trade associ ation devoted exclusively to the

mar keti ng and sal e of insurance products through financi al
institutions. In my capacity with the FII A during those ten
years, | served as President of the association for two years,
and then the board al so asked ne to serve subsequently as the
managi ng director, for six years | served as nmanagi ng director
and stepped down only recently in that capacity. | also have
been involved with the International |nsurance Society and a
nmenber of the board of governors, am an elector to the

International | nsurance Hall of Fane which is housed at the



University of Alabama, and | currently serve -- the ol dest
international |ife insurance conmpany trade association, many of
whose nenbers sell insurance through banks, the Pacific

I nsurance Conference, the PIC, and | serve as one of a four-
person executive steering comrittee, a nmenber of the executive
comm ttee, which consists of about 30 to 36 seni or executives of
i nsurance conpani es | ocated or doing business in the Pacific
Rim and | also serve as treasurer of that organization.

Q Have you edited any journals or publications devoted to
bank i nsurance?

A Yes, | have.

(Pause.)

Q M. VWhite, |'ve handed you ny only copy of an exhibit

mar ked as D241, | wonder if you could hold it up so the Court
can see it and just tell us briefly what that is?

A This is the Sumtmmer 1998 issue of Bank | nsurance Marketing
Magazi ne.

Q And what position did you hold with that publication as of
that tine?

A | founded that nmagazine in 1992, served as publisher for
six years, and during its entire life have served as
contributing editor and continue to serve in that capacity.

Q And the publication, it's still being published quarterly?
A It is, yes.

Q Have you published any books in the area of bank

i nsurance?



A Yes.

(Pause.)

Q M. Wite, |I've handed you one of only two copies | have
of Exhibit D238, and could you tell the Court what that is?
A This is a publication entitled, "The crisis in life

i nsurance: How to solve it with freedom of choice and free

mar ket conpetition,” | wote this. It's also known as the FIIA
Bank | nsurance Wite Paper, 1995. | researched and wote this in
1994 and early 1995, it was published in 1995 Q Are you

the sol e author of that Wite paper?

A Yes, | am

Q M. Wite, could you tell us what the publication marked
as D239 is?

A This is a book entitled, "The Sal es and Marketing Guide to

Bank I nsurance,” it was published by the National Underwiter
Conpany.
Q And are you the sole author of that?

A I am

Q When was that published?

A | think the copyright on it is 1998, but it was issued in
early 1999.

Q And could you just tell us who the National Underwriter
Company i s?

A The National Underwiter Conpany is probably the country's
| eadi ng i nsurance publishing house, they publish the industry's

wel | - known weekly trade newspaper, also called the National



Underwriter, and they publish many books and nonographs and
ot her resources for the insurance industry.

Q And 1've put before you, M. Wite, an exhibit nmarked as
D240, could you tell us what that is?

A This is "A Conprehensive Quide to Bank | nsurance.”

Q And are you the author of that?

A I am

Q When was that published?

A Around the sane tinme as the other.

Q That's, again, 19997

A Yes. The copyright is probably 1998, but again issued in
early 1999.

MR, ROSEN: Your Honor, if | could just have a nonent?
I can't, find the witness copy of one of these books, if | could
j ust have a second?

THE COURT: All right. (Pause.)

MR. ROSEN: Your Honor, first 1'd like to offer M.
VWiite as an expert in the field of bank insurance.

THE COURT: Do you wish to

MR. WALSH:. Your Honor, we object to testinobny by an
expert witness. I'mnot sure what the -- what the testinony is
going to be directed towards, so we reserve the right to make
further objections, but at this point the objection is that
there was no di sclosure made of any kind that there was going to

be an expert witness called, and Rule 26 requires that



di scl osure, and therefore we're totally unprepared to cross-
exam ne an expert w tness here today.

THE COURT: Yes?

MR. ROSEN: Your Honor, there's been no exchange of
any exhibit lists or any witness lists in this case, the
di sclosure rule --

THE COURT: Normally we don't have that in a
prelimnary injunction hearing.

MR, ROSEN: And in fact, as that rule requires 90
days, this case wasn't even filed 90 days ago. And as | said,
your Honor, there was no exchange of witness lists or exhibit
lists, | think that was a tactical decision on the plaintiff's
part and | don't think that they can show any substantia
prej udi ce here.

MR. WALSH: Well, | think we can show substantia
prejudi ce. Expert testinony is a separate category of discovery
and is treated separately fromall other categories of
di scovery, there's an affirmative obligation of disclosure under
Rule 26 with respect to expert testinony that doesn't exist with
respect to lists of witnesses. | don't have any problemwth
themnot listing witnesses, it's the fact that this witness is
an expert witness, that's what creates the issue here under Rule
26. And, yes, there's a 90-day notice requirement with respect
to trial, but of course that period can be abbrevi ated when
required. W've had -- it's not as though we got a week's notice

and we were supposed to get 90 days, under the circunstances



that wouldn't be unreasonable, it's as if we got notice here and
now before the Court, that's unfair.

MR. ROSEN: Your Honor, the disclosure rule he's
referring to requires a series of disclosures, none of which
have been done in this prelimnary injunction context.

THE COURT: I'mgoing to allow the testinony. And we
may have to allow you to do sonething else in response, we'll
see. But | will allow the testinony, objection overruled.

BY MR ROSEN

Q M. Wite, based on your experience in the field of bank
i nsurance, where do consumers get their information about life
i nsurance?

A They would typically obtain information through

prof essi onal insurance people, advisors, insurance agents and
t hrough the nedi a.

Q Now, prior to your engagenent with respect to this
litigation were you famliar with Savings Bank Life |nsurance?
A Yes.

Q And how did you becone fam liar with Savings Bank Life

I nsurance?

A Over the course of the years of study and beconi ng
famliar with nmy industry.

Q In the course of your consulting work have you dealt
specifically with anyone associated with Savings Bank Life

I nsurance?

A Yes.



Q And who was that?

A In what fashion do you nean, have | dealt?

Q Have you, for exanple, addressed any groups related to
Savi ngs Bank Life Insurance?

A Yes, | have addressed the SBLI Managers Associ ation
several times in the 1990s.

Q And who are they?

A They are the managers of SBLI programs within the State of
Connecti cut .

Q M. Wite, do you recognize D 1467

A Yes.

Q And could you tell us what that is?

A That is a letter addressed to nme from Mario Bartoli, who
at the tine was the president of the SBLI Managers Associ ation.
Now, do you recognize the letterhead on this docunent?
Yes.

And in particular the SBLI |logo on the upper left?

Yes.

o r»r O r O

And do you know as to what conpany or organi zation that
| ogo was used?

A well, I -- I know that | would attribute it to the
managers in Connecticut because | knew who Mario Bartoli was.
Q And where did you actually speak to this group?

A I n Connecti cut.



Q In your work, academ c¢ work and consul ti ng work, have you
becone familiar with how the term SBLI is used by insurance and
banki ng prof essi onal s?

A Yes.

Q And howis it used?

MR. WALSH: bj ection, rel evance.

MR. ROSEN:. Your Honor, in proving whether a termis
acting as a trademark or whether it's becone a generic public
domai n sort of phrase one of the circunstantial pieces of
evi dence that can be considered is howthat termis used in the
trade. And we've already | ooked at mass nedi a publications |ike
Consuners Reports and the |ike, here we have sonebody who wl|
be able to talk specifically as to howit's used in specialized
publications, used by certified life' underwiters and the |ike.

MR. WALSH:. Your Honor, the genericness inquiry goes
to the understanding of the consum ng public with-respect to the
word in question, and typically whenever there is expert
testinony presented on the issue of genericness it's limted to
the presentation of consuner surveys. There are cases, they're
exceptional, where the consum ng public consists of experts and,
therefore, there are cases where a jargoned termin a particul ar
i ndustry may be generic based on the understandi ng of what woul d
ot herwi se be regarded as an expert group because, due to the
nature of that particular product at issue, that's what counts,
that's the consum ng public. But here we're tal king about life

i nsurance and what matters is not the understandi ng of bankers



or the understanding of this wi tness, or even the understanding
of ny client or M. Rosen's client, what matters is the
under st andi ng of the consum ng public, the population at |arge,
peopl e who would buy life insurance, that's the inquiry. If
there is expert testinony to be presented on that, it would be
in the formof a consuner survey of what those people
under st and, what the bankers think is irrel evant.

THE COURT: Yes, M. Rosen?

MR, ROSEN:. | don't disagree that the ultimate inquiry
is what the public thinks, but we've had M. Gaffney and M.
Sheridan both testify earlier in this proceeding that one of the
i mportant ways the public gets their information in this area is
frominsurance brokers and professionals and agents and CLUs,
M. white has just confirmed that a nonent ago. Yes, surveys are
i nportant, we had one survey in this case, which they now
di sparage as havi ng been a dunb question, but surveys are not
the only way you get at the issue of the public perception. Like
in any other field, sonetines it's the circunstantial evidence
that's actually nore reliable than the so-called direct
evi dence, and surveys are certainly not the exclusive neans by
whi ch the Court can reach a conclusion as to whether a term
principally operates as a generic nane of a product or
principally operates to designate Savings Bank Life |Insurance of
Massachusetts, which is the contention here.

THE COURT: Al right. | think it goes to the weight,

I will admt it.



BY MR ROSEN

Q I think ny |ast question, M. Wiite, was if you could
explain how the term SBLI is used by insurance and banki ng

pr of essi onal s?

A It's typically used as a generic acronym for Savings Bank
Life Insurance. It's commonly understood except where the
context is normally quite clear and the referent is normally

cl eared spelled out, you know, for the audience. Apart fron
specific contextual use such as SBLI of New York or SBLI of
Massachusetts, it would be treated as a generic termdesigned to
denote a systemfor selling life insurance through savings
banks.

Q Now, are you fam liar that in recent years the various
SBLI organi zati ons have adopted new neans of distributing their
life insurance in addition to or instead of through savings
banks?

A I'"'maware that they're doing nore direct marketing. And
I'"maware of course that in Massachusetts, | guess not quite ten
years ago, they converted their SBLI state systeminto a stock-
owned i nsurance conpany and that New York has gone through
simlar reforns here recently, and that Connecticut has had its
own SBLI conpany for sone tine, and that the enphasis is noving
nore and nore to direct marketing it would appear.

Q Has that change in enphasis in any way changed the way the

term SBLI used -- SBLI is used anong professional s?



A No -- you're tal king about insurance and banking

pr of essi onal s?

Q Yes.

A No, they would still refer to the system the concept, the
products, the distribution as being an SBLI program they woul d
use the termgenerically unless they were specifically wanting
to refer to a unique, particular conpany or system such as New
York, Connecticut or Massachusetts.

Q Now, M. VWhite, I'd like to go over sone specific exanpl es
wi th you.

MR. ROSEN: Your Honor, sone of these are in the
book previously marked as D-79, and | wanted to give you
ei ther an opportunity to pull it out or we could probably
get you anot her one.

THE COURT: If | can avoid getting another one,
"1l be all right.

(Pause.)
THE COURT: No, I've got it. Al right.
BY MR ROSEN
Q Now, M. Wiite, we | ooked a few nonments ago at three books

of your own, do they deal at all with Savings Bank Life

| nsur ance?
A I"'msorry, | couldn't hear the last part.
Q We | ooked a few nonments ago at three books of your own, do

they deal at all with Savings Bank Life |Insurance?

A They refer to SBLI



Q Could you turn to the tabbed book which I placed in front
of you a few nonents ago, D 79?

A Mm hmm

Q Let's begin with Tab 22. (Pause.)

Q Now, is that an excerpt fromthe Wiite paper we | ooked at'
a few nonments ago?

A Yes.

Q Publ i shed in 19957

A Yes.

Q And | ooking at Page 39 which is excerpted there, how did
you use the term SBLI in this publication?

A | used it generically.

Q And what do you nean by that?

A As not referring to a particular conpany but to a system
a program of distribution of life insurance through savings
banks.

Q Now, could you turn to Tab 30? And is that an excerpt from
"The Sal es and Marketing Guide to Bank | nsurance,” which we

| ooked at a few nonents ago?

A Yes, it is.

Q And turning to the excerpts from Pages 81 to 82, how did
you use the term SBLI in that book?

A Well, | used it in tw ways actually, | used it both
generically and then | had a specific reference. | talked
about SBLI as a type of life insurance business as one of the

best buys, best life insurance buys in Anmerica, and then



indicated that all three states, Massachusetts, New York and
Connecticut, had adopted SBLI systens. So there I'mreferring to
the three specific states, but also tal king about generic, the
generic SBLI system

Q Now, by the way, when you wote this book were you aware

of there being any trademark dispute

A No, | wasn't.

Q -- between any of these entities?

A No, | wasn't.

Q And could you tell us a little about who the audi ence for

t he sal es and marketing gui de was?

A The readershi p audi ence for the book?
Q Yes.
A It woul d have been banki ng and i nsurance professionals by

and | arge, insurance agents, insurance company executives, bank
executives, marketing peopl e.

Q And could you turn to Tab 31? |Is that an excerpt from "The
Conmpr ehensi ve Gui de to Bank I nsurance, we | ooked at a few
nmonents ago?

A Yes it is.

Q And turning to the excerpts from Pages 55 to 56 reproduced
there, how did you use the term SBLI in that book? (Pause.)

A Well, again, | used it in tw ways. | started off talking
about the history of Savings Bank Life |Insurance, which
initially began through Justice Brandeis, efforts in the state

of Massachusetts, and then | go on to talk about the SBLI system



generically, again then specific to New York, specific to
Connecti cut, Connecticut has al so adopted an SBLI system New
York adopted its SBLI law in 1938. And then going on again --
I'"'m not sure which source |'ve quoted there, but today the three
states' SBLI systens insure nearly one mllion people with
nearly 50 billion of total life insurance in force, again
tal ki ng about SBLI generically in that sense.
Q And, again, as of the time that you wote that book were
you aware of any trademark di sputes anongst any of those
organi zati ons?
A No, | was not. | mght just add then that second paragraph
on Page 56 the reference to the FDIC, also treating SBLI in a
generic fashion, and what kind of a risk it represents to the
deposit insurance fund.

Q And ot her than the speaking you did for the SBLI Mnagers
Associ ation which you testified to a few nonents ago had you
ever been engaged to perform any services for any of these three
organi zations at the tinme you wote that book?
A No, | was not, | have not, | am not.

Q Oher than here today?
A Q her than here today.

Q Now, I'd like to turn you back in the book to Tab 1.
(Pause.)

Q And coul d you tell us about the book that's excerpted

here?



A This is, "Marketing Life Insurance, Its History in
America," by J. Omen Stal son (ph.), recognized to be a classic
hi story of marketing of life insurance in its early days and

t hrough the turn of the century.

Q And could you turn to the final page of the exhibit where
Page 570 of the book is reproduced? And could you read into the
record the | ast paragraph above Headi ng Nunber 2, the Wsconsin

State Fund?

A On Page 5707

Q Yeah.

A "Still profiting... "?

Q Yes.

A "Still profiting fromthe influence of Justice Brandeis,

the SBLI idea has now spread to New York where an SBLI | aw went
into effect on April 6th, 1938. Connecticut too has now in 1941
passed an SBLI |aw. How the systemis to operate if it spreads
to states which do not have so nmany nutual savings banks as

t hese eastern states do remains to be seen.”

Q And what is the date of that Stal son text?

A The text was published in 1942 and republished in 1969.

Q I'd like you to turn to Tab 9. Earlier you explai ned what
t he national underwiter organization was —

A Mm hmm

Q -- are you famliar with a publication called the Nationa
Underwriter?

A Yes, this would be their weekly newspaper



Q And do you know who the audi ence for that newspaper is?

A Agai n, the insurance industry, and increasingly a broad
range of financial services executives and personnel.

Q Now, directing your attention to the second colum on the
first page of text which has 6244 at the bottom and | ooking in
particular at the third and fourth full paragraphs, howis the
term SBLI used in the National Underwiter, March 29th, 19757
A In the third and fourth full paragraph starting wth,
"Besi des Massachusetts"?

Q I"'mnot limting you to that, I"mjust trying to direct
you to the nmost pertinent --

A Okay. Well, it's used generically that first sentence,
"Besi des Massachusetts, only New York and Connecticut have SBLI

progranms.” Then it goes on to talk nore specifically about the
situation, the amobunt of -- face anobunt of coverage that can be
i ssued in New York. Then it goes back to Connecticut, "which has
been witing SBLI only since the 1930s, |limts policies to,, --

| believe that's $5,000 per individual. "Al though |egislation to
al l ow SBLI has been introduced in a nunber of states, it has

al ways been defeated,"” again it's used generically there.

Q Could I direct you nowto Tab 17 in the same book?

(Pause.)

Q And if we're in the sane place, that's an excerpt fromthe

June 19t h, 1986 New York Tines?

A Yes.



Q Do you know whether the New York Tinmes is read w dely by

i nsurance and banki ng prof essional s?

A | imagine it is. It's a well-known newspaper

Q And how is the term SBLI used in that article?

A Ch, Lord. Wth the fine print I'mnot sure. Wll, on the
table it appears as if it is used quite specific to New York
Savi ngs Bank Life Insurance, and conpares the New York SBL
coverage anmpunts, perm ssible coverage anounts to other

i nsurance conpanies. I'mnot sure in the rest of the article
here. It opens tal king about state-chartered savings banks in
New Yor k, and having the right to issue some |life insurance
policies. So that woul d appear to be a specific context in which
SBLI is referring to New York, SBLI of New YorKk.

Q Could you turn to tab 20? Are you famliar with the Life
Associ ati on News?

A Yes, | am

Q what is that publication?

A Life Association News is the official nmagazine of what
used to be known until recently as the National Association of
Life Underwiters, the largest |ife insurance agent trade
association. | think they're now called the National Association
of Financial Services Professionals. They just recently changed
t hei r nane.

Q And | ooking at the article which is reproduced from page
62 of the July 1993 issue, how does the Life Assurance News use

the term SBLI ?



MR, WALSH: (bjection. He's asking the witness now to
characterize and interpret docunents that don't require any
particul ar expertise but just reading them and the witness is
giving his interpretation.

MR, ROSEN. Well, if there's a stipulation that it
refers to New York Savings Bank Life Insurance, then that's
fine.

MR. WALSH: There's a stipulation that it says what it
says and any witness can't add to that.

MR. ROSEN:. 1'Il accept that stipulation.

MR WALSH: Ckay.

BY MR ROSEN

Q Now, M. VWhite, | have a few additional exhibits that
didn't make it to press with that book. Are you famliar with D
1497

A Yes.

Q Can you tell us what that is?

A This is a textbook entitled Marketing Life and Health

I nsurance published for the FLM education program It's another
prof essi onal insurance designation offered by the Life Ofice
Managenment Associ ation, one of the large leading life insurance
conmpany and financial services conpany trade associ ati ons.

Q And are you famliar with whomthis text is directed to or
by whomit is used?

A Again, it would be for insurance -- people in the

i nsurance industry nost |ikely studying for their FMI



designation. It would have been a course used for their
marketing -- it would have been a text used for their marketing
course in the FM.I program

Q Now, does it deal with Savings Bank Life |Insurance?

A Yes, it does.

Q And directing you to the text beginning at page 310. Could
you tell us how this textbook uses the term SBLI?

MR. WALSH: nj ection, your Honor. Same objection as
bef ore.

MR. ROSEN:. Provided there is no objection to the
exhibit going on inits entirety based on the w tness
qualification of it, I don't need to ask any additiona
questions on it.

THE COURT: All right, fine.

BY MR ROSEN

Q Are you famliar with Exhibit D150, M. Wite?

A Yes, | am

Q What is that?

A It is the sumrer 1998 issue or portion thereof of Bank
I nsurance Marketing Magazi ne.

Q And is that the sane nmgazine you testified to your

i nvol verent with a few nonents ago?

A Yes, it is.

Q And turning your attention nowto page Il. By the way, do
you know Andrew Singer, the author of this article?

A Yes, | do.



Q Who is he?

A He is the current publisher and editor-in-chief of this
magazi ne.

Q Turning your attention to page 11. Could you read into the
record the two paragraphs that follow the heading, Mving Beyond
SBLI ?

A "Because it is a New York Savings Bank, Di ne has been able
to sell Savings Bank Life Insurance, SBLI, for decades. But this
| ow-cost termand whole |ife insurance programthat is only

avai lable in three states, New York, Connecticut and
Massachusetts has not, in the view of some institutions, kept up
with the tinmes. SBLI doesn't offer 10 year, 15 year l|level term
life insurance, for instance, or estate planning products. "In
1995 and 1996 Di ne began to |l ook for additional life products.
Thi s quest was accelerated in the wake of Dine's January 1995
nmerger with Anchor Bank, an institution with 18 branches in New
Jersey. SBLI could not be sold in New Jersey, so D ne began

of fering nore conventional life insurance. It worked to a
certain level, recalls Matel (ph). The bank said mmm nmaybe we
can sell things other than SBLI."

Q M. White, I'd like to turn your attention back to the
book with the tabs one last tinme and turn your attention to tab
35. This is an excerpt fromthe website of the Life and Health
I nsurance Foundation for Education. Are you familiar with that
organi zati on?

A Yes, | am



Q Coul d you tell us who they are?

A This is a nonprofit organi zation that was founded by six

or seven of the leading |ife insurance trade associ ations,
bel i eve including LOVA, the American Council for Life Insurance,
ACLI, LIMRA, the NALU that | nentioned a nonent ago. It was
designed to pronote -- there was a feeling that there was a need
on the part of the public for education, insurance education and
understanding, so it was designed to fill that perceived gap.

Q Turning the page, could you read into the record, sir, the
entry on Savings Bank Life |Insurance?

A Yes. This would be fromtheir glossary. "Savings Bank Life
I nsurance, SBLI, in the United States |ife insurance coverage
sol d by authorized savings banks to people who live or work in
the state in which the insurance is sold. Savings Bank Life
Insurance is permtted in three states: Massachusetts, New York
and Connecticut."”

MR. ROSEN: Your Honor, 1'd like to offer into
evidence the followng material fromD- 79, tab 1, tab 9, tab 17,
tab 22, 30, 31, 20 and 35, as well as Exhibits 146, 149, 150 and
238 through 241. I'msorry, 240 was the | ast one.

THE COURT: Any obj ection?

MR. WALSH: Your Honor, we object to the adm ssion of
tab 35 to D-79 on the grounds that there is no foundation here,
that this particular glossary that conprises tab 35 is anything
other than a publication intended for insurance professionals as

opposed to the consum ng public at |arge. Watever SBLI may nean



to insurance professionals, that is not the test for
generi cness.

MR. ROSEN: Again, your Honor, it's really the sane
argunment that the public gets its information frominsurance
pr of essi onal s so what insurance professionals understand a term
to nean is pertinent.

THE COURT: | will admt it. The argunment goes to the
wei ght of the evidence rather than to its admissibility. So they
are adm tted.

MR. ROSEN: Your Honor, there is a 241, according to
my assistant, so | nove the adm ssion of that one. That's what
happens when you inprovise. That was the nmagazine that there was
only one copy of.

(Exhibit D79, tab 1, tab 9, tab 17, tab'22, tab 30, tab 31, tab
20 and tab 35 admitted into evidence.)
(Exhibits D146, 149, 150 and 238 through 241 admtted into
evi dence.)
THE COURT: You may cross-examn ne
MR. WALSH: Thank you, your Honor.

CROSS- EXAM NATI ON

BY MR WALSH

Q Good afternoon, M. Wite.

A Good afternoon.

Q My nanme is Mchael Walsh and | represent the plaintiff in

this case, the Savings Bank Life Insurance Conpany of



Massachusetts. Wien were your services retained by the

def endant ?

A | guess about five weeks ago.

Q And who retained your services at that tine?

A M. Rosen.

Q And have you been working on this particular project for
the last five weeks?

A Of and on.

Q And have you done any consuner surveys of any kind in
order to educate yourself about what the purchasing public

t hi nks the SBLI symbol neans?

A No.

Q Let nme show you one of the docunents that M. Rosen
directed your attention to. |'d like to direct your attention
back to it. It's in the big conpilation that's been nmarked as

D-79. And he showed you or directed your attention to tab 9
anong ot her docunents that he showed you. And he asked you to

| ook specifically at the third and fourth paragraphs in the
second colum. Do you have that before you now?

A Yes, | do.

Q And you | ooked at it and said that as you interpreted this
particul ar docunment it was using SBLI in a generic sense to
refer to the product in those two paragraphs, right?

A SBLI prograns, yes, generically.

Q Okay. Now let ne ask you to | ook at the very next

par agr aph.



Starting with "Today"?
Yeah, starting with "Today" in the very first sentence.
Mm hmm

Way don't you read it into the record.

> O » O >

Sure. "Today SBLI is the looth largest life insurer in
the US and is the fourth |argest in Massachusetts where it
wites five percent of all life insurance sold.,

Q That's not a generic use of SBLI, isit? A No, it's a

fairly --

Q It's a fairly specific --

A Sure, it's linked to Massachusetts.

Q So at least as it's used in that paragraph you woul d agree

with ne that the author of this article is using SBLI to refer
specifically to the Savings Bank Life Insurance Conpany of
Massachusetts, correct?

A Yes, yes.

Q And as | understand your testinony, you have seen uses of
this synbol in the professional literature which you woul d
characterize as generic, referring to the product being sold by
t hese organi zations; correct?

A Yes.

Q You' ve seen uses in the literature referring to one or
nore of the particul ar organi zations that sell those products,
correct?

A Yes.



Q And you' ve seen uses that refer specifically to the
Massachusetts organi ze, just as the one to which | just directed
your attention, correct?

A Correct.

Q And you' ve seen uses that refer specifically to the New
York and Connecticut organi zations as well, correct?

A Yes.

Q Are you aware, by the way, M. Wite, that a conmon

generic term neaning a termthat's understood by the public at
| arge to be synonynous with the product itself cannot be

regi stered as a trademark?

A I"mno expert in trademark |law, so that | wouldn't know.
Q Are you aware that the United States Patent and Trademark
Ofice has granted a federal registration of the SBLI synbol ?
A To the SBLI Conmpany of Massachusetts, that's what |

understood this case was | argely about.

Q So you were told that fact?
A Yes.
Q Are you aware that the New York organization as well

sought and obtained a registration of the SBLI acronynf

A I understand that they have, and it certainly wouldn't
surprise ne.

Q And it wouldn't surprise you in view of your awareness of
the fact that they have used it to designate thenselves as the

origin for their products?



A Sure. And sonetines people or organizations retaliate in
kind. |If the roles were reversed, | would be testifying agai nst
SBLI of New York because | find SBLI to be a generic synbol of
Savi ngs Bank Life Insurance.
Q I guess ny question though went not to what you find but
what the New York organi zation did.
A Mm hnm
Q Let ne just ask you a question or two about your answer.
Do you have sone information that was given to you that the New
York filing of SBLI for trademark registration with the State of
New York was in any way retaliatory and had nothing to do —
A No.
Q You don't know why the nmark was registered, right?
A No, no.

MR. ROSEN: Your Honor, M. WAl sh has been
interrupting witnesses a lot this nmorning. | think he should
| et wtnesses finish their answers.

MR. WALSH. Are you done with that answer?

THE COURT: Well, he said no.

MR. WALSH: He said no, no.

THE WTNESS: No, | don't have any inside infornation
on that. |'mjust thinking of human nature, that's all.
BY MR. VWALSH
Q Okay. But you're not here to give testinony about why the
New York people registered a tradenmark and you have no

i nformati on about that at all, right?



A No, that's correct.

Q You testified about the glossary definition of SBLI as it
appears in tab 35 to Exhibit D79 which is a website intended
primarily for use by insurance professionals, correct?

A No, that's not correct.

Q And what is your understanding of the purpose of this
website?

A Well, professionals may turn to it, but it's designed
primarily for consuners.

Q Let ne show you sone other glossary material that is
intended primarily for use by the consum ng public at |arge, and
"1l ask you to take a | ook at that and see if we can find any
reference to SBLI. Let ne show you first what |I've marked as
Exhi bit P- 113 which for the record is the Second Edition of
Funk and Wagnalls Standard Dictionary. And it's before you now.
Let ne direct your attention to page 708. Do you have it?

A | do.

Q And that's the page on which if there was a definition of
SBLI in that dictionary it would appear, given the ordering of
t he words, correct?

A Yes.

Q Do you find any definition of SBLI on that page?

A No.

Q Let ne show you another dictionary. This is the Merriam

Webster Dictionary. |It's the 1997 Edition and I've had it



mar ked as Exhibit P-114. Let ne direct your attention to page
653. Are you there?

A Yes, | am

Q And if you | ook on that page you'll see a nunber of
definitions of terms or acronyns that begin with S and the

next letter of which is B, right?

A Yes.
Q You can see one definition for small s, snmall b.
A Small s, small b? Maybe | don't follow -- oh, okay, | see

where you are, yes.

Q Do you see it?

A Yes.

Q And then the very next definition is for capital S, snal
b

, right? Do you see it?

A Yes.

Q Al right, that has a different meaning, correct?

A Yes.

Q And then the very next entry is for capital S, capital B
correct?

A Yes.

Q And the very next entry is SBA, referring to the Snal
Busi ness Adm nistration, correct?

A Yes.

Q There is no entry in that dictionary for SELI, is there?

A No, there is not.



Q Let nme show you anot her dictionary which |I've had marked
as Exhibit P-111. This is the New Anerican Webster Handy

Coll ege Dictionary, New Third Edition. P-111 in before you now.
Let ne direct your attention to page 595. Are you there?

A Yes.

Q Thank you. Page 595 is where the definition of SBLI would
be if in fact SBLI were a defined termin that dictionary;
correct?

A If it were a defined termin this dictionary |I imagine it
woul d be on this page.

And is it there?

No, it is not.

Look if you would at page 763.

| have it.

o r»r O r O

And that page is in the mdst of a section dealing with
the definitions of abbreviations, correct?

A Yes.

Q And if there were a definition for the abbreviati on SELI
it woul d appear on page 763, given the al phabetical ordering,
correct?

A Yes, it woul d.

Q Is there a definition of SBLI on that page?
A There is not.
Q Let me show you one final dictionary which is the American

Heritage Dictionary. This is the Third Edition and it's been

mar ked as P-112.



A Mm hmm
Q And turn if you would to page 731 of that dictionary. Are
you t here?

A Not yet.

Q Ckay, tell me when you are, please.
A I am now.
Q And you'll see the definitions of several abbreviations

and acronyns that begin with SB.
A Yes.
Q You don't see SBLI on that page?
A | do not.
MR. WALSH: No further questions. Thank you, your
Honor .
THE COURT: Ckay, any redirect?
MR. ROSEN: No redirect.
THE COURT: Thank you.
THE W TNESS: Thank you

MR. WALSH: Thank you, M. Wite. (Wtness excused.)



